INSTITUUT VIR EIETYDSE GESKIEDENIS ' "
Die Universiteit van die Oranje-Vrystaat 3

l Bron Datum

e Onderwerp Knipse!

0.2,1.3 C1.5 (0. 8& 39, l’rb, RiSPNe|
Che Star 3Gerrmreron. LS P/D Dat 28 0CT 1988

| TREFWOORDE
masculate o
— e Boior |

but still

No document in recent South African history has attracted as much critical |~ Tttt
attention and speculation as the Final Report of the Truth and Reconciliation
Commission. The report, due to be handed to President Mandelaby TRC |  *-oormrrrseereses
chairman Archbishop Desmond Tutu in Pretoria tomorrow, is likely to have a {/? F |
-profound effect on the lives of all South Africans. ROBERT BRAND 4 e a . Ag .

and JOHN YELD consider its expected findings and recommendations.

-----------------

he TRC’s final report, due J uJ' A \ )

to be handed to President B iicwisedii venesee
Mandela tomorrow, has
J been one of the most
“keenly anticipated documents in . L R R

" South Africa’s recent history. .
The reasons for such anticipa- ﬁ@( cenolks kJ -
* . tion are sharply contradictory. . 6/ ......... e eenea
One is a genuine desire on the T

part of deeply committed South l , f\QS
Africans fo see what recommen- TR
dations the TRC has come up 4 l
with, after its marathon two-and- V
a-half years’ work, to pro- 2
mote reconciliation in a di-
+vided society.
Anotheristhemorecyn-—~ gy
“jcal hope that, in the run-up ;

o the 1999 elections, the re- M A

port will provide a useful 8 ..., T T
 “stick” with which to beat ' )
(metaphorically speaking) Vv’ W% j{’ e
. political opponents named o e
by the TRC as perpetrators of
gross human rights violations.
. Yet another motivation is an
unabashed desire by some oppo-
. nentsof the TRC toseein its final
_ report confirmation S
* “decprooted prejudices that the
~truth body has been a hopelessly O a v\/be v d} IMQ J

-
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awed mechanism, developed and -
.'_mipulated by the former liber-
tion movements to deal with
outh Africa’s political “old

guard” from the apartheid era.

Those who have been antici-

“pating a register in which perpe-

.and appropriate action against
~them recommended, are only
partly rewarded.

The report does name perpe-

trators on the basis of findings of
“reasonable probability” that
they were involved in human
rights abuses, either by commis-
sion or omission, during the pe-
riod under review by the TRC.
The test used by the commis-
sion to name perpetrators was
similar to that applied in civil le-
gal proceedings, as opposed to the
much more stringent test of
“proof beyond reasonable doubt”
required in criminal cases.

But the report contains far
fewer names of perpetrators than
was anticipated by both the TRC
itself and by observers. The rea-
son for this is an eloguent appeal
judgment delivered by then Chief
Justice, Mr Justice Michael Cor-
bett, some two years ago.

A High Court application was
brought by two retired policemen
for an interdict against the TRC
before its first scheduled public
hearing in East London in April
1966, preventing it from hearing
any testimony against them re-
lating to their alleged involve-
ment in the poisoning of Port
Elizabeth student leader Siphiwo
Mtimkulu until they had been
given adequate notice and access
to all relevant documentation.

A temporary interdict was
granted, and the issue then went

reconclllctlon

commission

all the way to the Appeal Court.
In his definitive judgment,

Judge Corbett ruled that people

about to be named publicly to
their detriment by the TRC did in-
deed have the right of prior,
timeous notification of the alle-
gation/s against them, and also .
had to be given reasonable oppor-
tunity to respond to, or make rep-
resentations about, such allega-
tions before these were made
public by the TRC.

It is a ruling the TRC has
taken very seriously, but the
overall effect has been to
emasculate the final report.

Acting in terms of the
Corbett judgment, the TRC
sent out more than 200 “Sec-
tion 30” notices to indivi-
duals and organisations
about two months ago, in-
forming them that it was contem-
plating making detrimental find-
ings against them in the report
and asking for their responses.

Such notices were sent to lead-
ers across the political spectrum,
and included some of the top po-
litical names in the country such
as the ANC’s Ronnie Kasrils and
Winnie Madikizela-Mandela; the
National Party’s PW Botha, FW
de Klerk, Pik Botha and Magnus
Malan; the Inkatha Freedom
Party’s Mangosuthu Buthelezi;
the Freedom Front’s Constand
Viljoen and Tienie Groenewald;
the AWB’s Eugene TerreBlanche;
Letlapa Mpahlehle, director of op-
erations of the Azanian People’s
Liberation Army; and spy Craig
Williamson.

TREFWOORDE
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\ Lawyers representing some of
these who received Section 30 no-
tices immediately challenged the

. TRC, arguing that their clients
had not been given sufficient de-
tails about the contemplated nega-
tive finding to allow them to re-
spond meaningfully or in time.

These lawyers threatened
applications for High Court inter-
dicts to stop the publication anfi
handover of the final report, if
their demands were not met.

The TRC, having taken hjgh—
level legal advice, was determined
not to be caught out on “due
process” in its final days.

So, because of the overwhel-
ming need to get the report handed
over and to wind up the TRC’s al-
ready over-extended life-span, the
commissioners opted for a pru-
dent, if conservative, route.

The result is that the names of
a number of prominent perpetra-
tors have been omitted from the re-
port — some being erased literally
at the 11th hour on the floor of the
printing room.

However, the TRC has resolved
to include a full list of named per-
petrators in a codicil to the final
report, to be published on comple-
tion of the amnesty process (prob-
ably in late 1999).

One of the names it did not re-
move entirely, despite representa-
tions from lawyers, was that of
FW de Klerk, and he brought an
11th-hour application for an inter-
dict in the Cape High Court yes-
terday. The final report also con-
tains recomumendations that some
of those named perpetrators be in-
vestigated by the statutory legal
authorities — such as the relevant
attorneys-general - with a view to
prosecution.

However, it also recommends
that the Government set a fixed
time-limit on such prosecutions.

Neither of these recommenda-
tions was adopted unanimously by
the commissioners, and there was
intense debate around this issue.

' WHAT REPORT IS
LIKELY TO SAY

In its finakreport, the TRC is expected to:

» Name perpetrators of gross human rights
violations from across the political spectrum;

» Not include as many names of perpetrators as
it had hoped because of last-minute threats of
legal action to stop the final report;

» Recommend criminal investigations into and
possible prosecution of some perpetrators;

P> Ask the Government to set a firm cut-off date
by which investigations and/or prosecutions
must be concluded;

» Name perpetrators who committed abuses
outside SA, but not make any recommendations
about possible extradition proceedings;

» Reject the application of “lustration” — bar-
ring from public office and withdrawing of
pensions and financial benefits -~ to perpetrators
of gross human rights violations;

» Say that any past human rights abuses must
be considered when appointing people to
public office in future;

P Say perpetrators must.be re-assimilated into
society, to prevent them being isolated and
forced into undesirable activities such as
mercenary soldiering;

« P Confirm its existing reparation and rehabilita-

tion policy, which recommends R3-billion over
six years to victims of human rights abuses;
P Stress that appropriate restitution must be
made over and above individual reparations, if
reconciliation is to be achieved in South Africa;
P Say the Guvernmerit must consider carefully
recommendations for funding such restitution —
such as a wealth tax on people with assets
exceeding R2-million, or a 1% of share capital
donation from companies fisted on the Johan-
nesburg Stock Exchange;
» Emphasise that such restitution funds must
not be wasted or diluted on suspect develop-
ment projects; -
P Stress the need to entrench the culture of
human rights in SA, through education and
training in government and other institutions;
» Emphasise the need for transparency in
government, and to maintain and promote a
free press and freedom of speech;
» State that the organs of civil society must
be strengthened, and no citizens must feel
excluded from political activity;
» Confirm the wholesale destruction of
apartheid era documents by, particularly, the
security police, Military Intelligence and the
National Intelligence Service;
» Regret that a crucial part of South Africa’s
“social memory” has been lost through the
destruction of these documents;
» Recommend that all state documents be
controlled by the State Atchive in terms of the
Archives Act of 1996, and that the archive be
given appropriate authority and resources.
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However, the TRC recognised
that, in the final analysis, it was
the right of the relevant attorneys- TREFWOORDE
general to decide whether, after ap-
propriate investigation, to prose-
cute named perpetra- tors. 1

The recommendation relating
to a fixed time limit on such in-
vqstigations/prosecutions wasin b ey
“response to criticism from those -
who reminded the TRC that its
mandate was specifically to bring
the whole issue of past human -
rights abuses in South Africatoa
close. -----------------

If it were to recommend a se-
ries of criminal investigations, 3
these would probably result in ma-
jor, time-consuming trials and pos-
sible appeals which could drag on
for years, and the whole issue
would be prolonged interminably,
they argued. 4

Certain people are named in
the report as having been respon-
sible for gross human rights
abuses committed by South Afri-
cans outside the borders of the
country. 5

However, the TRC has not made
any particular recommendations
in terms of what action should be

taken in this regard.
This thorny issue - which in-
cludes the question of possible ex- 6

tradition and/or arrest when
named perpetrators travel outside
South Africa - has been left to the
politicians and diplomats to find
an appropriate solution.

During the TRC’s lifespan it 7
both asked for, and was offered un-
solicited, possible recommenda-
tions for inclusion in its final re-
port, and many responses
contained tough proposals on how
to deal with perpetrators. These 8
included that those found to have -
committed gross human rights vi-
olations be barred from holding
public office and/or serving in the
civil service and the armed forces,
and that, if any of them were state 9
employees, their pensions and
other financial benefits should be
withheld or reviewed.

; ‘ The collective name for such
sanctions is lustration, and this

.................
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The TRC’s final report confirms
the massive destruction of offi-

. cial apartheid-era documents

“. by state departments such as
Military Intelligence, the secu-

. ity police and the National In-
telligence Service (NIS).

The TRC found that most of
these documents had been de-
stroyed on the strength of
guidelines sent out by the NIS,
although these guidelines
were accepted and verified by
the Cabinet as late as 1993.

Technically, because of the
guidelines, most of those
involved in the destruction of

& documentation could justi-
4 fiably claim to have been
following legitimate orcers.

' The names of
- a number of
prominent

| gross human
| rights abuses
have been
amitted, but will
be included in a
codicil to the final
report of the TRC

 perpetrators of

The report contains very
strong recommendations re-
garding the future manage-
ment of state documents, to
the effect that these should all
come under the control of the
official State Archives in
terms of the Archives Act of
1996, which it describes as ex-
cellent legislation.

It also recommends that
the State Archives should be
given the required authority
and resources to ensure that
this act is fully complied with.

In its report, the TRC states
that it rccognises that the
“voices” of several sectors of
the South African community
that ought to have been part of

e

Apartheid-era documents destroyed

the “social memory” of the
country, have been silenced, or
severely reduced, through the
wholesale destruction of doc-
umentation.

However, it also notes that
some vital documentation -
notably the prison files of po-
litical prisoners - have been
meticulously preserved.

It recognises the moral
right of individuals to see
their own files, but also ac-
knowledges that South Africa
does not have the capacity to
set up a practical operation
similar to that in Germany
where any citizen can view his
or her Stasi (East German se-
cret police) file.

i
l

|

was adopted in parts of
gla?sign Europe after the fall of
nism. )
Conégl\;:aral individual commis-
sioners considered lustration an
attractive option for South Africa,
but after intense debate th(; TRC fi-
nally decided against making such

i . arecommendation.

.................
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This was partly because the — 1
TRC had become incrgasmg]y
aware of the dangers of isolating
individuals accused of gross hu-
man rights violations, r'ather than
attempting to rehabilitate them -
i siety.
mt(')l‘;%cfeaz was that, if shunned,

.....................................................................

- ]

There were both some TRC }:

. commissioners and many people

in government who were decid-

edly unhappy with the recommen- 1
dations, and who believed the TRC

should have recommended only

symbolic and community repara-

such perpetrators would simply

find opportunities in undesirablé

activities suchas chemical and bi-
ological warfare programmes else-
where in the world or n merce-
nary groups gnd dubious
“gecurity’” companies.

Secondly, the TRC was aware
that if it recommended lustration,
it would be punishing people who

..had come forward to assist it

i jvation for do-
(whatever their motival
ing so had been), and that, bepause
of South Africa’s lack of inves-
tigative capacity, those who had

1 dependent on a major injection of

tions - such as monuments, stat-

ues, tombstones, community cen-
tres, playing fields, clinics, schools
and hospitals — and excluded any
individual reparations in the form
of monetary payments.

However, the final report con-
firms the existing reparations pol-
icy. In addition, it stresses that
such reparations will not bridge
the yawning gap between the
“haves” and “have nots”, and that
reconciliation in South Africa is

. ital into reducing this gap. 4 casisseemwanieans
S i 1d in cap1
chosen to remain silent wou It does does not make a formal
all pl”Obatt)J'llitY esiﬁggecsvr;ﬁﬁ - recommendation in favour of one
use v . ) -0

mo?e}soamn, Z‘;atly applicants from the ’ 51?(1;;11 ﬁfsng?sg :i?%%%ﬂ::csllgg ..... T
liberation movements than from the necessary’ economic expertise
the apartheid security forces, one to make such a choice i [

: theid s rould bear the a choice. e R R PR
side of t F sible  lustration, Howgver, it p01nts. to various
brunt of D . suggestions made during its Busi-

which would be unfair. of recgil ness Sector hearings and else- | | ..o

So the report doets.{l does Sug- where, and states that these must

mend lustration, bulelare onsid- be investigated seriously by the

gesaﬂ;a; ‘zgggm ot to public Government, in conjunction with 6 ; PR ;
((a)lgigice ?n future, any past involve- labgﬂzl?sﬂ;;gﬁﬁ; ?ﬁc]ude‘

ment in gross human rights ViOl?}[‘ B A “wealth tax” of 0.5% on assets v mmsEnE e D
tiori Sh(r)lul(z}:):’;%(g}; ?I‘ltoog?‘:;g‘:%: for 10 or 20 years for South

i S MOS . .
o b ave [huss  Acicans whose ety emeed £ , o
relating to the issue of reparations T A SIS A R e T

and restitution. )
The TRC’s reparation and re-
habilitation policy, which recom-

University economics professor
Sampie Terreblanche).
B Using some of the assets of the

R9-billion Sasria insurance fund,

mended that R3-billion be paid established during the apartheid

over six years to declared victims

; . . era to compensate victims of po- 8 R .
of gross human rlﬁflﬁﬂﬁﬁi litical violence (a.- recommenda-

proved hl%hlly (t,:(;;ar v tion by the Afrikaanse Handelsin-

announced 1as :

stituut).

H A donation by all the listed com-
panies on the Johannesburg Stock
Exchange of 1% of their capital - 9
estimated at R14-billion in July of
this year — to a trust fund tasked
with the upliftment of the poor
(suggested by former editor and
media executive Stephen Muthol-
land). 10
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The TRC’s final report states
categorically that reconciliation
and peace will not be achieved in TREFWOORDE
South Africa until the gap between
rich and poor is bridged and resti- 1
tution (over and above the recomk §
mended reparations for victims of
gross human rights violations}
has been made. e,

. An equally strong recommerne. |
dation is that, if and when suchH R 2
funding becomes available, it must
be used for the upliftment of the -
* poor and cannot be allowed to be
siphoned off in dubious “develop-
ment” or public relations projects
— such as the controversial Aids 3
play Sarafina, although this is not ‘
mentioned by name in the report.

The TRC tells the Government |
it has a particular responsibility
in this regard.

Another major recommenda- 4
tion in the final report is that the
culture of human rights in South
Africa must be entrenched over
the full gamut of such rights (first,
second and third generation
rights), as spelled out in the con- 5
stitution.

Recommendations in this re-
gard include teaching human
rights at school and other educa-
tional institutions, and also pro-
viding appropriate human rights 6
education within government
structures.

The report states that the Gov-
ernment, the Human Rights Com-
mission and non-government or-
ganisations have a particular 7
responsibility in this regard.

Linked recommendations re-
late to promoting transparency in
government.

The final report emphasises
that freedom of speech and free- 8 snssivemewmswsiii
dom of the press must be pro- .
tected at all costs, and it warns
about the dangers posed bysome ] esesesieciiaiiaes
of the Government’s recent veiled
threats against the media.

1t also emphasises that the no- . 2
tion of civil society must be
strengthened, and that no citizens
must feel excluded from thebody e
politic.

-----------------
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