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This verbatim extract from the Report of the
Truth and Reconciliation Commission is
published in the public interest as a joint project | CTTTTTTYYY
by Independent Newspapers and Idasa. "
The TRC Report represents themost |~ Grrorremmneeneee
comprehensive attempt at revelation and
reconciliation that is likely to occur inSouth | rronrrertrerrees
Africa. It confronts our country’s tragic and
tortured past, and for that reason alone was ; A RARRERE RS
certain to be controversial: the stinging attacks
on the Report by disparate political leaders | | e
should therefore not be a source of special
surprise or distress, but rather be seen as part of 7
the growing pains of our new democracy.
Independent Newspapers and Idasahave | | eeeesseiiiineen
decided to publish as much as possible of the
» B crewsumiminanen s
- T
0 . i
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reportin its original form in order to allow you, TRE

the reader, to reach your own conclusions about FWOORDE
the findings and their meaning. Extracts will

appear in supplement form in this newspaper on 1
each day of this week.

Our aim has been to reproduce as much of the
| five-volume report as is physically possible to get
into 60 legible broadsheet newspaper pages, with
minimal changes or editorial alteration. This is
as close as we can get to making the gigantic
document accessible to ordinary South Africans.

We have selected the following sections to
extract: the scene-setting foreword by the TRC
chairperson; the four chapters givinga | | e
comprehensive picture of what happened
between 1960 and 1990; the chapter on the

----------------

----------------

i

----------------

consequences of gross violations of human
rights; the chapter covering the Commission’s B
findings; the chapter dealing with the causes, t
motives and perspectives of perpetrators; and A .
finally the chapters comprising the S
Commission’s recommendations and its _—
conclusions about onciliaton. |
This unprecedented undertaking could not
have come to fruition without the generous,
enthusiastic and expert support of a number of ;
individuals and institutions committed to the
ideals of the democratic South Africa.
Independent Newspapers ’s partner in this
venture, Idasa, was essential to the project. In its
turn, Idasa was able to assist through the 8
generous support of the Charles Stewart Mott

.................
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Foundation, the Comparative Human Relations
Initiative, the Ford Foundation and the
Rockefeller Brothers Fund.

Individuals who played key roles in turning
an idealistic concept into practical reality
include Peter Bell of CARE, Franklin A Thomas
of the Ford Foundation Study Group, Wilmot
James of Idasa, Lynn Walker Huntley of the
Southern Education Foundation, David
Chambers, Werner Kilian, Geoff Payne,
Barbara Hart and Judy Gorman of Independent
Newspapers, and John Allen and Mdu Lembede
of the TRC.

Shaun Johnson
Group Editorial Director
Independent Newspapers
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----------------
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COMMITMENT TO
RECONCILIATION AND UNITY

he Commission, believing that

reconciliation is a process vital

and necessary for enduring

peace and stability, invites
fellow South Africans to:

W accept our own need for healing;

B reach out to fellow South Africans in
a spirit of tolerance and understanding;

W work actively to build bridges across
the divisions of language, faith and
history;

W strive constantly, in the process of
transformation, to be sensitive to the
needs of those groups which have been
particularly disadvantaged in the past,
specifically women and children;

B encourage a culture of debate so that,
together, we can resolve the pressing
issues of our time;

M initiate programmes of action in our
own spheres of interest and influence,
whether it be education, religion,
business, labour, arts or politics, so that
the process of reconciliation can be
implemented from a grassroots level;

B address the reality of ongoing racial
discrimination and work towards a non-
racial society;

M call upon leaders in local, provincial
and national government to place the
goal of reconciliation and unity at the top
of their respective agendas.

|
i

AR ‘F
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RECONCILIATION AND UNITY

In order to give expression to this f
commitment, we request the President of

South Africa to call a National Summrit TREFWOORDE

on Reconciliation, not only to consider 4 Acommon criticism of the Commis

the specific recommendations made by sion is that it has been strong on truth but has

the Commission, but to ensure maximum made little or no contribution to reconcilia. Vo ot

involvement by representatives of all t1°5n- Hist

sectors of our society in the pursuit of _ History will judge wheth o

reconciliation. particular criticism is accurate?lito ignr?(t;‘t,}e};f ' e et e e s s
The Summit should be held towards -

the end of 1999. In this way South Africa, . 2
on the eve of the new millennium, should .
re-commit itself to a future characterised

by reconciliation and unity by: theles : . e sssmsneeEws s .

B re-looking at the haunting memories regards',l“lfot{th xpaklng tw_o points in this
of conflicts and division; " s e first is that, while truth may not

B opening our eyes to the legacies of ways lead to reconciliation, there can be no B i i e e on
himaEe genuine, lasting reconciliation without truth.

Cer_tainly, lies, half‘truths and denial are nota
desirable foundation on which to build the R ENRR I LR
new South Africa. Second, it is readily con- T
chded that it is not possible for one commis-
sion, with a limited life-span and resources, 4 i

INTRODUCTION

1 The Promotion of National Unity and
Reconciliation Act (the Act) required the

Truth and Reconciliation Commission (the
Commission) to make recommendations with
regard to the creation of institutions con-
ducive to a stable and fair society and the
institutional, administrative and legislative
measures which should be introduced to
prevent the commission of human rights
violations.

2 However, the Act goes further and
grants the Commission powers to make rec-
ommendations concerning any matter with a
view to promoting or achieving national
unity and reconciliation. It is with this in
mind that this chapter begins with a state-
ment entitled “Commitment to Reconcilia-
tion and Unity”. It is the conviction of the
Commission that the goal of reconciliation
remains elusive and deserves central impor-
tance. This section of the report will also
incorporate specific recommendations
which, in the opinion of the Commission, con-
tribute to the common search for reconcilia-
tion and unity.

3 These are followed by a series of recom-
mendations related to specific areas of the
public and private sectors that the Commis-
sion believes could assist in the consolidation
of democracy and the building of a culture of
human rights. Although separately itemised,
all the recommendations in this chapter
should be seen as part of a whole and as con-
tributing to the quest for overall stability and
peace in South African society. It is important
to state explicitly that there is a need for sensi-
tivity to the particular issues pertaining to

on its own to achieve reconciliation agains
tl}e background of decades of oppressi:rgl, conf
flict and deep divisions.

- 6 The Commission accepts that, if recon-
ciliation and unity are to become a reality in
South Africa, the energy and commitment of
all of its people will be required. While the
Con;mission may have made a small contri-
bution tc laying some foundation stones
prqactive steps from all institutions, organiz
sations and individuals will be required if the
building is to be completed.

7 During the life of the Commission,
Commissioners and staff travelled the length
and breadth of South Africa. Hearings were
held in rural towns and urban cities - in small

church halls and large, dignified city halls, in
the offices of non-governmental organisations
(NGQS), school classrooms, town halls and
magistrates’ courts. Sometimes attendance
was quite small — an intimate community
huddled together in grief and memory. On
other occasions, halls have been packed to
ov'erﬂowing. The largest audience, in a Port
El‘lzabeth township, consisted of 3 500 people,
with long queues of people waiting to take the
places of those who left. Most times,the mood
was sombre and dignified; at otliérs, there
was an undercurrent of anger. Yet always
there was an awareness of a spirit of compas-

sion and acceptance which enabled victims to
talk freely and in their own language.

| Wwomen and children.
|
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| 8 Aboveall, the Commission tried to lis-
ten, really tolisten —not passively but actively
— to voices that for so long had been stilled.
And as it listened to stories of horror, of
pathos and of tragic proportion, it became
aware again of the high cost that has been
paid by so many for freedom. Commissioners
were almost overwhelmed by the capacity of
human beings to damage and destroy each
other. Yet they listened, too, to stories of great
courage, concluding often with an astonish-
ing generosity of spirit, from those who had
for so long carried the burden of loss and
tragedy. It was often a deeply humbling
experience.

9 The Commission also listened to perpe-
trators describing in awful detail the acts of
terror, assassination and torture that they
inflicted on so many over so longa period.
Here the mood was very different. Encourag-
ing, though, were the expressions of remorse
and a seeking for forgiveness on the part of
some of those who applied for amnesty.

10 In this complicated process of conflict
and pain, the Commission often became aware
that one of the most destructive legacies of the
past is the labelling of sometimes innocent
people as “informers” or collaborators. Indi-
viduals and their families were killed, assault-
ed, harassed and ostracised as a result of this
stigmatisation. Many people still live with the
daily experience of rejection because they
were identified as informers during the period
of the Commission’s mandate. The problem is
complex and not readily resolved and the
Commission was unable, in the vast majority
of cases, to prove or disprove such allegations.
However, the ongoing persecution of these so-
called informers is a serious hindrance to the
process of reconciliation.

11 After so long a journey with so many
different and challenging experiences, the
Commission con(,-luded that all of South
Africa - rural, urban, black, white, men,
women and children - had been caught up in
oppression and resistance that left no one
with clean hands. Reconciliation is necessary
forall,becauseallneedtobehealed.

12 These experiences and conclusions
reinforced the view that reconciliation is not
something that the Commission alone can
achieve. The Commission believes that recon-
ciliation without cost and pain is cheap, shal-
low and must be spurned. Those who, through
the Commission, witnessed the scars on so

dmaneepyslclaum.amrs Onbodlthe'es and spirits as well as the
country as a whol

themselves unable t i s
0 remain onlookers. Th

came toacknowledge their licity
4 own complici

their own weakness, and accepted th:ir o

need for healing. o

13 It is in this spirit of liste

s Sp ning, shari
and acknowledging its own need for reoonclilllf

| ation, that the Commission invites its fellow
South Africans to share a commitment to rec-
onciliation and unity.

PREVENTION OF GROSS HUMAN
RIGHTS VIOLATIONS IN THE
FUTURE

14 One of the essential goals of the Com-
mission was to ensure that there would be no
repetition of the past. For reconciliation to
have any chance of success, it is imperative
that a strong human rights culture be devel-
oped. The Commission recognises, however,
that for such a culture to become a reality, a
number of simultaneous actions will have to
take place.

The records of the Commission’s
proceedings, this report and the recorded
audio and video tapes of the public
hearings form a rich contribution to the
public memory, and should be made
available in the widest possible way.
Museums which celebrate different
aspects of the past should be established
and maintained.

 The Commission recommends that
government accelerate the closing of the
intolerable gap between the advantaged
and disadvantaged in our society by,
inter alia, giving even more urgent

. attention to the transformation of

| education, the provision of shelter, access
to clean water and health services and

. the creation of job opportunities. The

! recognition and protection of socio-

' economic rights are crucial to the
development and sustaining of a culture
of respect for human rights.

In regard to the creation of job
opportunities, the Commission

----------------

----------------

.................
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appreciates that the private sector as — -
‘ well as government will have t:h playa | Anomr‘;;hb;l?u‘;z:e tﬁ? ;or:;aﬂt;itxlﬁ?ifa -
leadmg r(?le. Two areas which the the exterit of widesprend fricais TREFWOORDE
Comumission asks government to consider . o o privat P! corruption in
are the establishment of a Peace COrPS  4paa s to bea eand Pu'blic. sectors. If
and a more focused emphasis on public 4o pofenfionty an _enthusmstlc response by T
works which, by definition, would be public to the war against s
labour intensive.
It will be impossible to create a o — — S e
meaningful human rights culture

without high priority being given to
economic justice by the public and l ‘poverty and crime, there has also to o 2 e e

private sectors. Recognising that it is < SE——" inst
impossible for the public sector alone to | oo ’mesc‘i’::cyd“’gco"r;"?:ﬁm:n nd agais

find the resources required to expedite i

the goal of economic justice, the - maladministration at every levelofthe | | Tt AR
Commission urges the private sector in ﬁ pu':‘)ll:::;llg p?]\;ate st‘:g:rsr'inci e which
particular to consider a special initiative | of ‘Bw principie whic 3

ensures thatnoedictofstatemay | [ voemee s

it verrule the rights of citizens, is
empowerment and opportunities for the overrule the rights of ¢ now

. £ specifically vrotected in the Constitution.
dlsaﬁ i:;iantaged and dispossessed in South Even if conditions require the

proclamation of a state of emergency,
no one should be able to be held 4
incommunicado and without being
charged, or in circumstances where they
are vulnerable to torture and severe il
treatment. In addition, government
should never again pass legislation
indemnifying the police or other security B cisecenvenmiannos
forces against prosecution or civil claims
for illegal actions carried out in support
of the state, even under astateof | Tttt

in terms of a fund for training,

Further, the Commission recommends
that a scheme be put into place to enable
those who benefited from apartheid
policies to contribute towards the
alleviation of poverty. In submissions
made to the Commission, a wealth tax
was proposed. The Commission does not,
however, seek to prescribe one or other
strategy, but recommends that urgent
consideration be given by government to
harnessing all available resources in the

emergency.
war against poverty. 6
Recognising that racism underlies Where human relations arestrained bywar, | CTTttUCU e e
many of.the 11_ t anﬂ(: dlc‘:s s Stl.ll meaningful human rights enforcement
present in society, the mmission requires constant vigilance, and an unyielding
recqmendg that governmel}t ommitment fo sanctions - nomatterhow | CTTTTTrTroroecs
institutions as well as the private sector worthy the cause for which one is fighting.
andcivilsocietytakeallpossible . Tlierepmofﬂle'ﬁolsuenyune <ssion of
measures to overcome racism. Such Enguiry into certoin aflegations :ofn USSR r 2
measures should include policies and hm:‘ rights obuses aginst ANC Pﬁ“""' o
practices of transformation and detainces by ANC members, A “““59
. development with regard to structures, Y » August 993 | sessesrrssrmmernrs
! culture and attitudes.
One factor militating against the A(COU“TABI“" 8
establishment of a human rights calture | wroro amnosty hasnotbeensoughtor | 7

Where amnesty has not been sought or
has been denied, prosecution should be
| considered where evidence exists that an
- individual has committed a gross human
rights violation. In this regard, the
Commission will make available to the 9
appropriate authorities information in
its possession concerning serious

is the high incidence of serious crime.
Security of person and property isa
fundamental human right. To address
the unacceptably high rate of serious
crime, government is requested to give
consideration to the introduction of
community policing at all levelsasa
matter of urgency.
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allegations against individuals
(excluding privileged information such
as that contained in amnesty
applications). Consideration must be
g'u‘ren to imposing a time limit on such
prosecutions.

Attorneys-general must pay rigorous
attention to the prosecution of members
of the South African Police Service
(SAPS) who are found to have assaulted,
tortured and/or killed persons in their
care.

In order to avoid a culture of impunity
and to entrench the rule of law, the
granting of general amnesty in whatever
guise should be resisted.

HEALING AND REHABILITATION

15 Recognising that victims and perpetra-
tors alike need healing, the Commission rec-
ommends that all possible steps be taken to
achieve this:

Several non-governmental organisations
(NGOs) exist to assist victims and
survivors, and these should be
encouraged and helped to extend their
services and share their skills and
knowledge.

Clinics and appropriate services should
be established to facilitate the
rehabilitation of perpetrators. Such
clinics would assess the need for
psychiatric and psychological
counselling and make arrangements for
such treatment to be administered. (The
Commission noted that there was a
serious lack of such facilities.)

Reintegration and rehabilitation

16 Recognising that the promotion of
natiohal unity and reconciliation will require
the rehabilitation of people of all political per-
spectives and their reintegration into society,
the Commission recommends that:

Strategies be devised for reintegrating
perpetrators into society. In this regard
they may assist in community-based
projects involving the communities who
were wronged, offering either donations
or their skills and time.

Where people were .
been collaborators aosused of having
their lives destro:
.. should be estah
situation can

or informers, and had
oyed as a result, a process
lished whereby their

be remedied. Political

% - —

” parties, community organisations and

other bodies involved should take action,
possibly in the form of ceremonies or
mediation, to facilitate a public process
of reintegration and forgiveness.

Commumities should be assisted in
preparing to accept such persons back
into their midst.

Lustration

17 The Commission gave careful consid-
eration to the possibility of lustration as a
mechanism for dealing with people responsi-
ble for violations of human rights. As used in
several Eastern European countries, lustra-
tion (from the Latin, meaning to illuminate or
to purify by sacrificing or purging) involves
the disqualification of such persons from cer-
tain categories of public office, or their
removal from office. Other international and
South African commissions have commented
on this matter. For example, the report of the
Skweyiya Commission recommends that “no
person who is guilty of committing atrocities
should ever again be allowed to assume a posi-
tion of power”. )

18 The current opinion in International
Law is that lustration should be limited to
positions in which there is good reason to
believe that the subject would pose a signifi-

1 cant danger to human rights, and that

it should not apply to positions in private
organisations.

19 The Commission decided not to recom-
mend lustration because it was felt that it
would be inappropriate in the South African
context.

Commerdial publications

920 Those who publish works for commer-
cial sale which have drawn or will draw sub-
stantially upon the statements, testimony and
submissions of victims of violations of human
rights have a responsibility towards such

victims.

10
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The Commission recommends that a
portion of the profits derived from such
publications be contributed to the
President’s Fund for Reparations and
Rehabilitation.

Promotion of a human rights
clture

21 To enhance the development of a
human rights culture, which is a cornerstone
of reconciliation, the Commission recom-
mends that:

The government recommit itself to
regular and fair elections.

The government recommit itself to open,
clean and transparent governance.

The government re-examine the reform
and strengthening of state institutions in
order to reinforce the protection of
human rights. Consideration should be
given to the establishment of human
rights bureaux in government ministries
and to increasing the resources granted
to independent watchdogs, especially the
offjce of the Public Protector.

i

Human rights curricula be introduced in
formal education, specialised education
and the training of law enforcement
personnel. These curricula must address
issues of, amongst others, racism, gender
discrimination, conflict resolution and
the rights of children.

The government give serious
consideration to the possibility and
desirability of including the Youth,
Gender and Human Rights Commissions
in a single Human Rights Commission so
as to improve efficiency, co-ordination
and cost-effectiveness; also that such a
body be adequately financed and
equipped to function effectively and
independently, while complying with
principles of openness and
accountability.

As the work of the Commission and its

Topage 3

A

From page 2

H
report are vital resources for human
rights education, government ensure that
the contents of the report are made as
widely available as possible to all sectors
and language groups of our country. This
could be done in partnership with civil
society and should include audio and
video tapes, to ensure that those who
cannot read or write have access to the
report.

Academics, journalists and research
institutions be encouraged to undertake
quantitative analyses of the data given to
the Commission as a basis for under-
standing the motives and perspectives of
those engaged in the conflicts of the past.
Research and field-based initiatives
aimed at promoting a better
understanding between people of
different persuasions should also be
encouraged.

REPARATIONS AND
REHABILITATION

22 The granting of reparation awards to
victims of gross violations of human rights
adds value to the “truth-seeking” phase by:

. [}

a) enabling the survivors to experience in a
concrete way the state’s acknowledgement of
wrongs done to victims and survivors, family
members, communities and the nation at
large;

b) restoring the survivors’ dignity;

c) affirming the values, interests, aspira-
tions and rights advanced by those who
suffered;

d) raising consciousness about the public’s
moral responsibility to participate in healing
the wounded and facilitating nation-building.

TREFWOORDE

----------------

----------------
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23 Thus the Commission recommends
that:

A structure be developed in the
President’s office, with a limited
secretariat and a fixed life-span, whose
function will be to oversee the
implementation of reparation and
rehabilitation policy proposals and
recommendations. The functions of the
proposed secretariat will require
co-operation with a number of ministries
which have a long-term mandate to
integrate services and activities. The
secretariat will also apply itself to:

= facilitating mechanisms for financial
reparation;

M facilitating the issuing of death
certificates by the appropriate ministry;

# expediting exhumations and burials
by the appropriate ministry;

MW facilitating the issuing of a

the family members request it;

m facilitating the expunging of criminal
records where the political activity of
individuals was criminalised;

= facilitating the resolution of
outstanding legal matters related to
reported violations;

m facilitating the renaming of streets
and community facilities in order to
remember and honour individuals or
significant events;

M facilitating the building of
monuments and memorials and the
development of museums to
commemorate events of the past.

The government declare a National Day
of Remembrance.

The President, in consultation with
organised business and civil society at
large, establish a trust fund whose
finances will support reparation and
restitution initiatives as prioritised by
different ministries apd civil society.

declaration of death in those cases where

ORGANISATION,
ADMINISTRATION AND
MANAGEMENT

24 To build, protect and maintain a new
human rights culture in line with the new dis-
pensation in South Africa, the Commission
recommends that:

Corporate and government structures
commit themselves to the transformation
process with renewed vigour. The
Commission welcomes the principles
encapsulated in the Employment Equity
Act, while recognising the need for
government, business and labour to find
viable ways to implement its provisions,
prior to the promulgation of the Act. The
principles of affirmative action and
employment equity are essential to the
transformation process. To facilitate this,
training in career development and
professional skills for all sections of
South African society need to be given
priority. Special attention, in this regard,
needs to be given to the eradication of
inefficiency and the promotion of a
culture of hard work and honesty.

The government must ensure that the
rule of law, human rights practice,
transparency, accountability and the
rooting out of corruption and other
forms of criminality at all levels of
society are seriously addressed.

PRISONS

25 Apart from the need for greater securi-
'ty at all our prisons, it is the view of the Com-
mission that the bureaucratic organisation of
" the Department of Correctional Services
makes it particularly difficult to institute the
appropriate initiatives to promote transfor-
mation. The relatively closed institutional
culture of Correctional Services also makes it
difficult to ensure that the moral and legal
imperatives of law are implemented at the
level of daily practice. The authority of prison
officers and even that of heads of prisons

TREFWOORDE
1 suaewnws &6 o
o
S
o
o
o
o
S
o
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Counselling be made available to all
,prisoners.
Prisoners have access to literacy classes
| and skills training. Work sessions should 1

tends, in practice, to derive from the pxjisqn .
hierarchy and an entrenched culture w;thm
which gross violations of human rights

occurred in the past, rathpr than the norms be designed to promote rehabilitation, |
of prison law, human rights law and the rather than simply being punitive hard
Constitution. labour. I B e
® ® g

Training of prison personnel Health care \ . o

26 The Commission recommends that: 28 The Commission recommends that: !

|

Prison officers receive human rights Prisoners be allowed access to medical | @ crteccccer veses
training, as a basic guide for treatment of practitioners of their choice (at their own
prisoners and the management of the expense). 3
prisonsystems. | 7T 3 Cere e
Prison staff be adequately trained in International standards
prison law, their duties and . 29 The Commissionrecommendsthat: | ~ ""trrtterreRS
responsibilities, ethics and conflict
resolution. The Department of Correctional Services &

publicly reaffirm its commitment to
international standards of penal reform
and encourage the public to ensure that

Prison staff receive training in creative
and humane ways of motivating

prisoners to regain their human dignity ‘ these standards are upheld.
and co-operate with the rehabilitation |
programmes in prisons. Solitary confinement and other forms of ' B sassesns s e

isolation, deprivation of food and
exercise, and other cruel, inhuman and
degrading treatment be eliminated. In
this , the Commission notes with
concern the establishment of the
maximum security facility known as 6
C-Max, where conditions of detention
amount to almost complete sensory

All prison staff involved in the health
| care of inmates receive appropriate
trai.hing to enable them to understand
and deal with the mental stress of
imprisonment.

Rehabilitation of prisoners

deprivation. @~ =} reesescceicecacaann
27 The Commission recommends that:
Skills training for prisonersbecomea  PUblic awareness and monitoring 7
priority. 30 The Commission recommends that:
. All inmates be informed of theirbasic [ oca) and international watchdog @~ | | 2 ottt v s

Local and international watchdog

rights and receive a copy of the
Constitution and the Bill of Rights in the
language of their choice. They should
also have access to independent legal
advice.

All prison warders receive trammg
which will enable them to recognise the
basic needs of prisoners in this regard.

Prisoners receive training in hm
rights and non-violent ways of conflict
resolution.

| organisations be encouraged to make

information available on prison
conditions in South Africa and elsewhere
and recommend strategies for penal
reform.

An independent monitoring body, with
statutory powers, be introduced to
monitor all prisons, police cells and other
places of detention. This body should
report to Parliament on a regular basis.

.................




INSTITUUT VIR EIETYDSE GESKIEDENIS

Die Universiteit van die Oranje-Vrystaat

Bron Datum

Onderwerp

[P —
| lb

Knipsel

LBl B

0.2,143 CT.%. Ll 3 IO

.....................................

2 b NV 1338

™

Restraints on media coverage of prisons
be reconsidered to enhance transparency
about the conditions in and management

| of prisons.

31 Responsibility for developing and
implementing these recommendations, and
for monitoring their implementation, rests
primarily with:

a) The Department of Correctional
i Services; _
| b) The Department of Health;
¢) Professional organisations representing
health professionals;
d) Unions representing prison staff;
e) Organisations representing the interests
of prisoners.

FAITH COMMUNITIES

32 Faith communities enjoy a unique and
privileged position in South African society.
They are widely respected and have far-reach-
ing moral influence. As such, they should
play a key role in healing and reconciliation
initiatives.

Healing

33 The Commission recommends that:

Religious communities organise
ceremonies designed to enable people to
acknowledge their different levels of
involvement in the human rights

violations of the past. These services
should be held at denominational,
ecumenical and inter-faith levels and
should be organised locally, regionally
and nationally.

Religious communities explore the
possibility of joining with other
organisations of civil society in setting up
trauma centres and counselling
initiatives.

Che Star .. N

Redistribution of skills and

resources
34 The Commission recommends that:

Religious groups utilise the skills
enjoyed by of many of their members, to
provide training and leadership skills to
disadvantaged communities.

Religious communities from different
racial and class groups seek ways of
sharing material resources.

Religious communities undertake a “land
audit”, identifying land in their
possession (including glebes) which can
be made available to the landless poor.

Where religious communities have *
acquired land as a result of apartheid
legislation, this land be returned to its
rightful owners.

Religious communities consider creating
a general fund, to be financed in

used for the victims of past abuses.

Religious communities explore ways, in
consultation with government, of
resuming their involvement in
education, health care and community
development, as part of a commitment to
nation building.

Recondiliation

35 The Commission recommends that:

Different religious groups seek ways to
communicate with one another as a basis
for eliminating religious conflict and

Religious groups seek ways of
incorporating marginalised groups into
their communities as a way of addressing
the problems contributing to various
forms of asocial behaviour.

proportion to their resources, that can be |

promoting inter-religious understanding.

TREFWOORDE
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Faith communities promote a culture of B S =
tolerance and peaceful co-existence. Those agencies of the state which either
| ' | receive or appoint chaplains, meet with TREFWOORDE
Forms of worship be explored which all faith communities in order to address
transcend language and cultural the following concerns:
differences. M the independence of religious T A AR
chaplains, especially in the military and
Religious communities take the initiative police services, to teach the tenets of
to expose members from predominantly their faith in an unhindered manner; trrrrrrrEEreE
white and black communities to one M the dual loyalty which chaplains
another. have traditionally had to the agency they 2
are required to serve and the religions | Trrerrerrr
Religious groups, in consultation with organisation to which they belong;
other NGOs, establish institutional B ways of ensuring that no particular
forums to promote reconciliation. faith enjoys privileges not offered toal | T
Specific attention should be given to the faiths;
establishment of a Peace Corps, nul only B options for promoting an 3 ..... e et ,
as a means of helping communities in understanding between religious groups;
need, but also for developing the skills of M the creation of an agreement
less privileged youth. Such a body could designed to avoid chaplains being Pee e et e e
also be used to expose more privileged identified too closely with the institution
members of the community to the needs to which they are appointed. To ensure
and the living conditions of the majority this, chaplains should not wear the 4 teeee R
of South Africans. Given the racial and uniform of the state institution which
ideological conflict prevalent in the they serve, nor hold military or other
country, the Peace Corps should include ; cmis e w e e
conflict resolution and peacemaking as
an integral part of its curriculum. o - 5
Religious communities develop
theologies designed to promote L
reconciliation and a true sense of institutional rank; e s MmN 6
community in the nation. Particular l the need to ensure that all theological
consideration could to be given to: and religinus iiterature be the |
B the role of whites as the beneficiaries responsibility of faith cormnunities, 6 R I I A I A
of apartheid, with regard to | provided it passes scrutiny by an inter-
reconstruction and reconciliation; i faith body tc cusure that it does not
B the empowerment of black people contam derogatory material about other seereresasaaseen
and those who have suffered gross faiths.
violations of human rights to move o ) 7
beyond “victimhood” in regaining their | 37 Responsibility for developingand |~ """ °° dNa@Eas s AN
humanity; ' implementing these recommendations, and
B the characteristics of good fox.' mopitor'ing their implementation, rests
citizenship, the rule of law and the primarily with: FREEEE R T '
“common good” in society; . . Lo
B the articulation of a global ethical a) Faith communities, both individual 8 ..i..... o
foundation which is in keeping with the member:s and c_nngregatlons, and o
major beliefs of the various religions. overseeing bodics, ¢.5. general
assemblies, synods ete: e
5 @ . b) The South African National Defence "
RelﬂnonShp W|“| 'l'e S"ﬂ'e Force (SANDF);
36 Given the strained relations which ¢) The SAPS. B iiiiiiiiiees
existed between at least some churches and
the security forces concerning the chaplaincy
services, and what was effectively the absence oo e .
of chaplains of other taiths, the Commission
recommends that: 10
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BUSINESS

38 The huge and widening gap between
the rich and poor is a disturbin: legicy of the
past, which has not be«n reduced by the
democratic process. It is moraliy reprehensi-
ble, politically dangerous and economically
unsound to allow this to continue. Business
has a particularly significant role to play in
this regard.

Restitution

39 The Commission recommends that:

Consideration be given to the most
appropriate ways in which to provide
restitution for thosc who have suffered
from the effects of apartheid
discrimination. for exampie as a result of -
racism, gender discrimination, job
reservation, group areas legislation, the
eflects of the migrant labour system,
inferior wages and inadequate or non-
existent social benefits.

The feasibility of the following as a
means of empowering the poor should be
considered:

N a wealth tax;

B a once-off levy on corporate and
private income;

M each company listed on the
Johannesburg Stock Exchange to make a
once-off donation of 1% of its market
capitalisation;

H a retrospective surcharge on
corporate profits extending back to a
date to be suggested;

H a surcharge on golden handshakes
given to senior public servants since
1990;

W the suspension of all taxes on land
and other material donations to formerly
disadvantaged communities.

Responsibility for the repayment of the
previous government’s “odious debt” be
critically reconsidered. Interest and
capital repayments on this debt are a
crippling burden for the national fiscus.
This money could be made available for
purposes of reparation as well as
reconstruction and development.

“The Minister of Finance investigate the
viability of the Sasria Fund (contributed
to by business as a safeguard against
material loss during the latter part of the
apartheid years) being used as a possible !
source of funds for reparation, i
reconstruction and development.

Land

40 The Commission recommends that:

The business community, together with
loca} and regional governmerit, in co-
operation with the Land Commission,
undertake an audit of all unused and
underutilised land, with a view to
making this available to landless people.
Land appropriated or expropriated prior
to 1994 should also be considered in the
auditing process, with a view to
compensating those who lost their land.

Spedal fund

41 The Commission recommends that:

A “Business Reconciliation Fund” be
established. The trustees of this fund |
would be required to generate resources |
to be used, on a targeted basis, to initiate, |
supplement or complement other
development options. Based on criteria
related to specific episodes of past
suffering or the particularly harmful
effects of apartheid, the fund could
provide non-repayable grants, loans
and/or guarantees to business-related
funding for black small entrepreneurs in
need of either specific training skills or
capital for the launching of a business.
The fund should not seek to replace or
compete’'with existing schemes of a
similar nature, but rather to augment
them. {t should have a small, effective
administration, have a limiiecd lifespan
and be funded from public and private
resources. Foreign donors should also be
approached for funding. Business should
provide the necessary administration
and development skills required to
ensure the success of the initiative.

10

TREFWOORDE
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Banking .

42 'The Commission recommends that:

The independence of the Reserve Bank be
protected. The Bank needs to become
more transparent and accountable to the
South African public by reporting
directly to Parliament on an annual basis. |

The banking industry develop a
subsidised loan scheme for the
development of small businesses and
labour intensive industries.

The Development Bank of South Africa

~

| give special attention to funding
programimes of reconstruction and
development., with a view to correcting
the imbalanc.es of the past.

The Land Biank prioritise land
development which favours the ,
distribution and redistribution of land to
landless pe:ople.

Affirmative action and skills
training
43 The Commission recommends that:

Business give priority to the development
and iraplementation of skills training
and mentoring programmes, to ensure
well-planned corrective action with
regard to employment practices. The
Comimission supports the principies
encapsulated in {he Employment Equity
Act.

Other socio-economic legadies of
apartheid

44 Limitations imposed by the Act forced
the Commission to take the view that the loss
of business and/or income as a result of a
politically motivated act did not constitute a
gross violation of human rights. However, in
the course of our work, we became aware that

f such losses were significant. The Commission
| therefore recommends that:

- and education for children.

The State consider some form of
compensation for persons who lost their

‘business or othrer means of income

during the unrest period of the 1980s and
1990s, particularly those who were not
insured against such loss. Special
attention shoiiid be given to the plight of
the black business people who lost their
entire means of income as a resuit of the
unrest.

Where the courts or other structures rule
in favour of striking workers, those
concerned, be ageq1laiely compensated.
The busires: sector shovid give
consideratioa: 1o the establishment of a
trust furid for these purposes.

Recognising that so-called “single-sex”
hostels for workers are likely to remain a
part of the social fabric of South Africa
for the: foreseeable future, a
represientative commission be appointed
to:

B undertake an audit of all hostels in

. the country to establish the state of the

buildings concerned, the number of
persons being accommodated and the
natuire of the facilities being offered;

B make recommendations with regard
to improving hostel facilities and
investigating their long-term desirability.

Children and youfil |

45 The Commission recommends that:

Child labour in all forms be eliminated
through appropriate legislation.

Provision be made for adequate housing

Tax incentives for businesses and
individuals contributing to bursary
funds be increased.

Tax deductions be allowed to those who
pay primary, secondary and tertiary
education fees of children and youth of
formerly disadvantaged communities.

10

TREFWOORDE
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The government give careful P :
consideration to the possibility of TREFWOORDE

imposing an appropriate graduate tax on ~-
the salaries of employed graduates of ‘ . e ..
tertiary educational institutions, as a ACCESS to 'usﬂce for vicims of 1 L
means of providing a scholarship fund crime
for students.
. 49 Thevictims of crime are the most trentrre e

The environment neglecicd and disempowered of the role-

46 The Commission recommends that: player. iu the legal system. They are not 2 ....... s

being adequately served by the crimina]
justice system for a number of reasons,
> including: ~
ensure that plans for economic i B ihe absence of a professional, motivated
development, mdus_trla.l growth an and appropriately staffed national polica
agriculture expansion include service: 3
' environmental protection as a key
ingredient.. The State has an obligation to
consider these matters at a legislative

The govermment and business sector

M the inahlity ¢i'the prosecutorial systeni
to prosecute effectively and onsuro‘crimimﬂ

convictions in a manner that will change the et
; i regularl S ; - e .
level and business should regularly cutrent pereeption of eriininals and potential

* inform the public of its involvement in criminals that their wrongdoing i i
. > IVOLYE Ni : > gdoing is unlikely to
env1r0nn_lental protection initiatives be detected and punished: 4 e
through its annual report to :

M the inability of the Department of C -
shareholders or in some other way. o ¥ of Correc

tiona! Services to carry out its role of effect-

. ) lVQly 'ln('ur('(‘.l‘a{inu;lwaitin -tl‘iﬂl and con ® 8 s s a6 e e 000 as e
Responsibility for implementing these rec- S ' 8
g . victed prisoners.
ommendations, and for monitoring their !
implementation, rests primarily w 90 The Commissicn thus recommends 8

that:
a) The Department of Trade and Industry

by 'The Departroent of Finance

¢) "T'he Department of Tabour

d) The Department u! -nvironmental
Affairs |

e) The private business sector )

The feasibility of establishing a serious B
i crimes compensation fund, as exists in
countries like Australia, be examined. . 6

A code of conduct for prosecutors be -
drawn up, to ensure in particular that

l_EGAl AND ]UD|(|AI_ ; the interests of victims are properly » Trorrrrrrrrrern

considered. The code of conduct should ..

. be aimed at assistin; i
47 In spite of the various clauses con- victims by g and empowering T cowuewnas avsansi
tained in the Constitution relating to the & a dvisix; th )
J < 3 em cin ¢
judiciary, and in spite of the substantial | | | . & Gt complaints and

steps taken since 1994 by the Ministry of Jus-
tice to review the justice system, serious
problems still remain with regard to access
to justice and the general administration of
justice.

48 The Commission has analysed the var-

B advising them about the merits and
demerits of their particular case;

B infoi'minig them of their rights to
compensation under section 300 of the
Criminal Procedure Act, in terms of
whi T 7 (R rap
ious submissions by members of the judicia- pa;;:;lg gia’::lcz?)lnc‘(:g:gg r;a::(())rxlx :an l_)eﬁm.
ry and magistracy, NGOs and government | = g\, 1,5, o thar regularl corning

: ) ’ af y concerning -
with regard to these issues, and has Incorpo- || gevaionments in the rase; ¥ exruuens Tenrrr
rated these, where appropriate, into the fol- " S '
lowing recommendations. These recommen-
dations are br?ef and merely direct attept_lon enabiing piosceusor w carey out an
to the most important areas requIring || oerariive apg wilicie s Brosecation.
attention. “

g
(-}

B prepaving them to give evidence ins
court, and or cress-examination;
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. . ! 2 Co-ordination and supervision ,’
Access to justice for acased x ; TREFWOORDE
‘5 * 52 The Commission recommends that:
persons - i . .
51 Although accused persons have a con-, Lav_v students w.or'kmg in law clinics be 8 i [ —— w8 8 W
stitutional right to legal representation, the: < entitled to admission under student .,k
way in which this is implémented is often: - practice rules, to assist the delivery of “+ -
unsatistactory. Legal representation is one of = legal aid Services mn the district o st
the most important protections againstabuse 7 Magistrate’s court. ;
of suspeets by the police and criminal justice .. . :j 2
system. The Commission thus recommends - J Tmlmng (md educuhon A B T
lt - { 53 The effective administration of justice s
. Further attention be griven to the role > demands training, not only to facilitate the “' """" st
ptayed by the Leea! Aid Board and the : | efficiency of prosecutor i1l and other duties,
: system of public detenders, to ensure that ‘ but “f‘”' ot 2 'm",rp genea) nat,m_‘e, toensure 3 P
at le:tst a eonsistent minimum standard 1 DI gl T il o a%n(lersmnd gnd u_phold |
. of legal n‘prmﬂmaﬁdn is extended to . the values and principles contained in the
accmwd PECSONS, £ Constitution. The Commission thus recom~ -~ e ‘
~ 2 mends that:
Public defender offices be set up in all the § o o -,
main centres in the country. «  All personnel within the justice system - .
. *» (fromclerks to judges) undergo intensive H
The option of compulsory community N *»  trainingin the values of the new South 3
service for law graduates, and student > African Constitution and in the b R TR RS
practice rules for law clinics, be explored  * requirements of international lawand
to augment the public defender > staqdard's, 1pclud1ng the United Nations . 4
programme. " Basic Principles on the Independence of : 5 G B e
* the Judiciarv. Ononing training should ::
Public defonders he independent from  © Winde sourin 2w 10 human rights '
the prosccution arm of the Department of ; prraninien Incteding g der-specific : teeses e
Justice, so as not to compromise their - abuse and appropriate responses. Care " a
SOFVIEEE, N trust he taken that the independence of '; 3
: iudies is not compromised by any ' » 6 seer e cee e
| Legislation which restricts the rights of ¢ Walnug process. 5
defendants to bail be resisted. v . (oo
: Training of prosecutors and mﬁs&at% cn, 8 T eme AT 8y e
Legitimate conceins about the S be undertaken by both the Justice 2
inappropriate granting of bail to accused #  Collegeand local universities. o 7 ...
persons who have previously committed :: ' e
offenices while on bail, be addressed 3 4 To puge'}
through thorough police investigation of ~ - e
the status of thiose applying for bail and = *" » 7
the proper traininyg of magistrates and . : R e
prosecutors in the appiicaiion of bail p 8 . e aee e
procedures, rather than by amending the 7
law. -
Prosecutors, magistrates and judges %
disallow evidence obtained through v
! unlawful methods. L 9 “e e s s e e e e
C
10 .. cee e
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From page 3

Training of magistrates be undertaken
separately from that of judges.

Training of judges be conducted by
Jjudges together with academic
institutions, rather than by the Justice
College. Judges already trained in
constitutional and human rights issues
should assist with the training.

Magistrates be properly trained to apply
the new bail procedures in the context of
the Constitution, to ensure that the
interests of the public are balanced
against those of the accused.

54 The manner in which the legal profes-
sion develops in South Africa is to some
extent determined by how those at its entry
point are introduced to the system. Creative
use of senior law students, e.g. as public
defenders for unrepresented accused, could
ensure that students graduate with appropri-
ate practical experience. The Commission
thus recommends that:

Law schools review their courses to
ensure that the interests of all South

. Africans are served. Consideration must
be given to increasing practical training
and/or the introduction of compulsory
cofnmunity service as requirements for
graduation.

Law students be given a greater
understanding of human rights law and
more intensive training in legal ethics.

The Magistrates’ Commission attempt to
attract private practitioners to the bench,
so that it is no longer domrinated by
magistrates whose training is mainly in
the area of prosecutions.

All police officers be imbued, through
training and the introduction of a code of
ethical practice, with an ethos of service
in a democratic state and under a culture
of human rights.

Investigating officers be trained in
proper forensic investigation techniques,
to replace the current practice of
extracting confessions under duress,
through violence and by other irregular
angd unorthodox methods.

The work of the Detective Academy be
expanded as rapidly as possible.

The standard of training of court
interpreters be improved. Tertiary
academic institutions should develop
multi-disciplinary undergraduate
training courses (involving, amongst
_others, applied linguistics departments

- and law faculties), to ensure that more
highly skilled court interpreters are
trained. Salaries must be commensurate
with skills and responsibilities.

People who have paralegal diplomas be
certified by a paralegal institute. Once
certified, they should be able to appear
in the lower courts on basic matters such
as bail applications and remands,

and should also have prison visiting
rights. Paralegals should be integrated
into the proposed Legal Aid Board
scheme.

Specialist prosecutorial task teams be
established to address serious endemic
crime, such as taxi vialence, drug
trafficking, car theft and licensing
syndicates and political violence. Such
units should have similar powers and
independence to those of the Independent
Complaints Directorate. The work of
special investigative teams, e.g. the
Investigative Task Unit in KwaZulu-
Natal, is nullified if the results of
investigations are not appropriately
pursued in the prosecutorial phase.

Witness protection
Protection of complainants

v Inmany cases victims are unwilling to
lay charges because of fear of reprisals from
the persons whom they implicate. The cur-
rent system of witness protection is dysfunc-
tional and inhibits successful prosecutions.
The establishment of a fair, efficient and all-
embracing programme is seen as a matter of

|

urgency.

----------------

----------------
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Protection of other state witnesses

%6 The exposure of politically motivated
human rights abuses has only been possible
as a result of perpetrators coming forward
and “blowing the whistle” on their organisa-
tions’ activities. Similarly, if organised crime
is to be combated, those involved in crime
syndicates will have to come forward. This is
only likely if such persons are assured of com-
prehensive witness protection.

Juvenile offenders

57 A growing number of accused persons
appearing on a daily basis in South African
courts are juveniles. The Commission thus
recommends that:

More extensive probation serviceslbe
made available, to ensure that juveniles
 receive appropriate sentences.

Secure places of safety for awaiting-trial
juvenile offenders be constructed as a
matter of urgency.

The police make proper efforts to trace
the relatives of juveniles who have
committed crimes outside the magisterial
districts in which they live.

The possibility of law students acting as
public defenders to represent juvenile
offenders in court be explored, even
before the introduction of student
practice rules.

—

Representivity

58 The Commission recommends that:

Imbalances in the racial and gender
composition of judges in the High Court
be urgently addressed.

A fast-track judicial training; programme
be introduced for black and woman
advocates, attorneys or academics who
aspire to judicial appointment.

An attempt be made to attract niore
private practitioners to an appointment
on the Bench.

Imbalances in the gender composition of I
the magistracy be addressed. i

Because most magistrates presently
sitting have only state prosecution
experience, magistrates be appointed
from private practice.

Courts of chiefs and headmen

59 Many civil legal matters in South
Africa are decided by bodies outside the ifor-
mal court structure, namely tribunals admin- -
istered by chiefs in the former homeland
areas, under laws dating from the colonial
period. The Commission thus recommends
that:

An urgent audit of these courts and their
personnel be undertaken by the
Department of Justice in co-operation
with the provincial ministries of
Traditional Affairs.

Despite the fact that such courts do not
have criminal jurisdiction, the de facto
position is that, in many areas, this right
has been assumed and corporal
punishment and other illegal sanctions
are routinely imposed. This practice
must be ended as a matter of urgency.

The Department of Justice carefully
monitor the administration of justice at
this level.

It be ensured that these tribunals respect
the rights established by the
Constitution, including the right to due
process. Codes of practice, including
rules pertaining to written records, must
be implemented.

Informal courts

60 Informal courts or “people’s courts”
were established in many townships, espe-
cially during the 1980s, partly in response to
the perceived illegitimacy of the state-sanct-
ioned court system. In general they were
repressive and did not comply with the basic

.requirements of the rules of natural justice.
‘There is ample evidence of a reversion to

alternative structures for exacting “justice”
as delays in the criminal justice and policing
systems increase. The Commission thus
recommends that: l
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Steps be taken to inhibit the
reappearance of the “People’s Court”
phenomenon, and that the Department
of Justice should, as a matter of urgency,
3 establish conflict resolution and

3 mediation structures at community

1 level.

61 Responsibility for developing and
implementing these recommendations, and
for monitoring the implementation thereof,
rests primarily with: ‘

a) The Ministry and Department of Justice;

b) The Ministry and Department of Safety

and Security;

¢) The Law Society of South Africa;

d) Tertiary academic institutions;

€) NGOs involved in the law;

f) Professional organisations representing

the legal profession.

SECURITY FORCES
Intelligence services

62 The Commission had little success in
its efforts to access the archives of the former
National Intelligence Service. It is therefore
the recommendation of the Commission

that:

A comprehensive analysis by
independent researchers be wndertaken
into both the scope and content of the
remaining archival holdings of” the
intelligence services of all divisions of
the Security Forces.

Once such an analysis has been
completed, these documents be suibjected
to the National Archives of South Africa
Act No 43 of 1996 (the Archives Act) and
be transferred to the National Archives.

These structures be required to deliver
an annual report to Parliament
regarding their activities.

All expenditure by these services be
subject to regular audits by the Auditor
General.

The ministers tasked with the oversight

of the respective intelligence services
also be responsible for ensuring that all
gathering of intelligence is done in terms
of the Act governing such activities, and
that no intelligence-gathering in relation
to legitimate political activity be
tolerated.

That the National Intelligence
Co-ordinating Committee (NICOC)
ensures that all intelligence is shared
openly and thoroughly between the
respective divisions of the Security
Forces.

That all manuals used by the Security, g
Forces be reviewed and altered to
conform to the new Constitution.

-

South African National Defence
Force

) 63 The Commission’s heari int ivi-
tles_ of the SADF showed that tllllégssecre?:;c“trli?h
which the SADF operated provided the basis
for operations and programmes that led to
gross human rights violations, The Commis-
sion therefore recommends that:

Megnbers of the SANDF should not be
entitled to engage in any covert activities
nqt §peciﬁcally authorised by the
Mmster of Defence as well as a Minister
with an unrelated portfolio, and that

~ spending on such covert activities be
subject to the same auditing process as
other expenditure.

A Judicial Commission of i

be established with regardlil(:‘i::l‘;yect
Coast, to investigate the following
matters:

B whether the street drugs produced by
cqmpanies related to the Chemical and
Biological Warfare (CBW) programme, as
well as the drugs purchased outside of’
South Africa, were destroyed or whether

they ended up on the streets of South
Africa;

-----------------
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[ m whether the directors of companies

linked to Project Coast were party to
fraudulent activities using state funds;

@ whether information relating to the
CBW progremme was copied onto optical
disks that are currently in a safe in
Pretoria, and whether unauthorised
copies of these disks exist;

M any other issues not fully canvassed
by the Commission or the criminal trial
of Dr Basson.

That all aspects of the CBW programme
still in existence be dismantled and all
activities be discontinued, and that the
manufacture and research of substances
intended for use as crowd control
mechanisms be ceased.

That an appropriate policy be put in
place to ensure that the financial
transactions of the military are regularly

- audited.

That the SANDF cease to make use of
front companies for their operations.

64 The civil education programme that
has been proposed in the Defence White Paper
is a positive initiative to prevent future
human rights abuses by members of the Secu-
rity Forces and to encourage and instil an
understanding of human rights values in the
population at large.

The Commission recommends that this
programme be implemented rigorously.

65 The onus is on government to ensure
that any members of the Security Forces
found to have committed human rights abus-
es or engaged in criminal activity of any kind

| are decisively dealt with through the justice

system.

66 The Commission has had little success
in its efforts to access the archives of the for-
mer South African Defence Force (SADF),
despite the fact that significant holdings still
remain in the custody of the SANDF. The lim-
ited access that the Commission did manage
to obtain was controlled, selected and cen-

. sored by the SANDF nodal point. These prob-
lems of access have been detailed elsewhere
in this report and have led the Commission to
conclude that its research and investigation
into the activities of the former SADF were

insufficient and constrained by such fack of
access. Commission investigations have,
however, established that the former SADF,
contrary to its submission to the Com-
mission, was significantly involved in
the perpetration of gross human rights
violations.

67 It is therefore the recommendation of
the Commission that:

A comprehensive analysis by

_independent researchers be undertaken

into both the scope and content of the
remaining archival holdings of the
former SADF.

Once such an analysis has been
completed, that these documents,
presently within the archives of Military
Intelligence, be subjected to the Archives
Act and be transferred to the National
Archives.

' Polidng

68 The Commission found that members
of the SAPS were responsible for a substantial
proportion of human rights violations com-
mitted during its mandate period. These rec-
ommendations are based on the Commis-
sion’s understanding of the role played by the
South African Police (SAP) in the past and the
concern that, despite all efforts to reform the
SAPS and improve police performance,
reports of torture, coerced confessions, deaths
in custody and other human rights violations
remain common occurrences. More than 370
deaths in police custody or as a result of police
action were reported in the six-month period
from April to September 1997. While reform
within the SAPS is obviously essential, this
must be accompanied by appropriate
independent monitoring and proper account-
ability.

Provindal police services
69 The Commission thus recommends
that:

Provincial governments not be permitted
to exercise unfettered power over
provincial police services.

The Independent Complaints Directorate

70 The Commission recommends that:

The Independent Complaints Directorate
(ICD) be governed by new legislation,
independent of general police legislation.

.................

.................
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" Public education (and training of local

: authorities) with regard to the provisions TREFWOORDE
| The ICD be genuinely independent of the of the Regulation of Gatherings Act,
Ministry for Safety and Security. concerning rights and responsibilities in 1
respect of gatherings, be continnedand | = | Tttty
The ICD have powers to compel the SAPS expanded, especially for elections, public
and others to comply with its requests holidays and other regular public events. | .
related to conducting an investigation, o onrrmmmmmmmemees
including powers of search and seizure. Any person or party who contravenes the
Regulation of Gatherings Act be 2 e
The ICD be given the authority to bring prosecuted to ensure compliance with the
to the attention of relevant officials any new approach.
failure on the part of the SAPS to ‘ Sl seisesessi s e aaas
respond to ICD recommendations to take | The police establish an inspectorate,
disciplinary or legal action. either internally or within the
Secretariat for Safety and Security, as < 2
The ICD be mandated to investigate well as at provincial level, to check
corruption within the SAPS, rather than adherence to new national standards,
this task being allocated to a unit within and to investigate the policingof | | s
the SAPS. particular incidents.
The ICD be given the capacity, resources The police be issued with new equipment 4 ...l .
and authority to conduct proactive and apparel to improve their safety and
_ investigations and evaluations of overall protection — the more protected the police
policing policies and practice, as well as officials feel, the less likely they are to I .
to respond to complaints. use force or act aggressively.
mmm TheSAPSe ceintemalpr(wedumto 5 -----------------

71 Undue use of force by Security Forces
in controlling crowds was one of the most sig-
nificant causes of deaths and injuries report-
ed to the Commission. To address this issue,
the Commission recommends that:

ensure accountability for the storage and
use of weapons and ammunition.

Post-incident investigation become
standard procedure in all cases where - R prpapey
force was used.
All members of the SAPS dealing with
public order incidents receive the
required training, and that training
standards with regard to the policing of
crowds be maintained at international
standards in future. Improved training
will lead to greater confidence on the
part of those policing crowds and
gatherings, which should result in less

The SAPS create, equip and train camera
teams to film every incident where the
police are deployed for crowd
management. This would be a useful 7
device for improved accountability as
well as for debriefing and training of the
police officials themselves.

G s R

centralise and militarise this function be
avoided in future.

meaningful affirmative action strategy to
improve representivity at senior levels.

Case studies of past incidents of bad
| practice by the former SAP and

homeland police in the policing of

gatherings be used in training.

reliance on force. The legislation concerning the carrying
of weapons in crowds should be fully 8 cuses s i sesasaeane
3 Public order policing be decentralised enforced at all times.
and integrated into the normal
structures of the SAPS (as provided for in The public order policing componentof | ] @ rerrecececceceenn
the new policy), and that the tendency to the SAPS be encouraged to implement a
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79 Where it is alleged that a serious crime
was carried out by or with the acquiescence of
police, the Commission recommends that:

Police officers from outside the area
involved be brought in to investigate.

Proper disciplinary measures be taken
against police who abuse their powers.

Indemnity for police who engage in :
unlawful activity in support of the state,
even during a state of emergency, be
eradicated.

Attorneys-general rigorously prosecute
SAPS members who are found to have
assaulted, tortured or killed persons in
their custody, and that any members of
the SAPS found to have repeatedly been
accused of having used force in the
questioning of suspects or any persons in
their custody, be subject to an internal
investigation, which may result in
prosecution.

Recuitment and troining
73 The Commission recommends that:

Professionalism and motivation be
enhanced, and susceptibility to
corruption and unlawful practices be
minimised, by promoting employment
practices that encourage more educated,
literate and professional candidates to
apply for employment and to remain in
employment with the SAPS. Particularly,
immediate attention should be given to

salary issues to encourage better
candidates to apply for and remain in the
employment of the SAPS.

All police officers be imbued, through
training and the introduction of a code of
ethical practice, with an ethos of service
in a democratic state and under a culture
of human rights.

Investigating officers be trained in )
proper forensic investigation techniques,
to replace the current practice of

| extracting confessions under duress, by

\ violence and other irregular and

| unorthodox methods.

expanded as rapidly as possible.

The SAPS and correctional services

74 To maintain control and continuity in
the dealings between the SAPS and the
Department of Correctional Services, the
Commission recommends that there be closer
liaison between the two departments. For
example, at present, sentenced prisoners are
paroled at the discretion of the Department of
Correctional Services.

75 TItis recommended that:

The release of such persons should be in
consultation with the courts that
sentenced them.

76 Inaddition, itis recommended that

M a social worker be responsible for an
investigation of the environment into
which the prisoner is to be released;

8 there be an assurance that the
prisoner will have a means of livelihood;

W a record of complete rehabilitation is
made available;

® the government take responsibility
for training of prisoners and to ensure
that they are eguipped for life outside the
prison;

@ the Department of Correctional
Services check whether the prisoner has
breached any parole conditions in the
past;

@ the investigating officer, magistrate
and Correctional Services official
examine the circumstances of the
’ prisoner to be paroled.

Security componies

71 The Commission recommends that:

The relevant parliamentary committee
review and investigate the state of the
security industry with the aim of
increasing controls on the industry and
ensuring an industry-wide code of
conduct.

Inprovedmn'roloverownersh'pmduseo{gum

78 Noting that many deaths and injuries
reported to the Commission, as well as many
occurring after the end of the mandate period,
were caused by guns, the Commission recom-
mends that:

-----------------

-----------------
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Existing controls over the ownership and | Tl'm '
use of guns be extensively reviewed.

TREFWOORDE
82 The Commission recommends that:

THE HEALTH SECTOR Health science faculties establish e ..

70 Millions of South Africans were denied | Drosrammes aimed at Increasing the
access to appropriate, affordable health care | pos

during the period under review. Health care glag:in;‘t: ;m o ﬁmaycx:l:lq e | ] @ trEvAesEiEmessedd

workers, through acts of commission and assistanes, tators, i el,n P E—

omission, ignorance, fear and failure to exer- ’ ? ’ 2

cise clinical independence, subjected many . Training i whishea @ | 1 T

individuals and groups to further abuse. Fun- ﬁmdamer:lt:\il and integra?i ::;ct of all

damental reforms in the health care delivery curricula for health professionals. This | |  =scrrreerreeeene
* system, legislative controls, monitoring and training should aiddres o

8 . o amning s factors affecting
accountability rr}echanlsms, aqd the training human rights practice, such as
of health professionals are required. Kknowledge, skills, attitudes, and ethical S CRAECEREVEREY

research practices. Knowledge of and

Legislation | e

80 The Commission recommends that: — ——— -
All legislation pertaining to health care 4 i
focus on primary health. competence and proficiency in the
standards (both national and
Present health care legislation be international) to which doctors wiltbe @~ | s+ - - R TR R
reviewed, and future legislation held accountable should be a requirement
developed. taking into account the need for qualification and registration. 5
for transparency, evaluationand T s ey
monitoring, the rights of service users The content of the oaths pertaining to
and the primacy of confidentiality. health care and the ethical principles
embod.ied in them be taught as part of | e
* undergraduate training from the earliest
Professional standards of conduct 0750 0 Cibe. This tacilitates an .
81 TheCommissionrecommendsthat: @ interaction with the principlesespoused | ~ T Tt
o and an opportunity to question and
A uniform code of conduct for health implement them during the training |
professionals be developed, implemented, period.
and taught in all health science faculties. ‘
Continuing Medical Education 2P
The statutory councils ensure that all programmes include a review of human
health professionals registered with rights and ethical issues and
those councils are familiar with the developments. | i
professional standards to which they
must adhere. Health professionals must sufegwds for vulneruble Ileﬂhh
be held accountable if they violate these . -
standards. professionals
Health professionals engage in “self- 83 -Inorder to ensure that healthprofess | = e,
audits” of their professional conduct by sionals who work in situations in which they
meeting regularly in small facilitated have dual loyalties are not complicit in com-
groups to discuss ethical and human mitting human rights abuses, the Commis- B ciEssa b
rights dilemmas. sion recommends that:
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Appropriate ongoing training in
institutional health care and human
rights be mandatory for all health .
professionals working in public facilities.

Training be developed for non-medica-l
prison staff, SANDF members and police,
to facilitate a mutual understanding of
the duties and obligations of health
professionals working in those
environments. This will support ]
professional and ethical health practices.

Standards and norms that uphold human
rights be developed for institutional
health care. These need to be put into
operation via regular independent
audits.

The Department of Health assume de jure
and de facto control of prison and
detainee health care, military health
care, state mortuaries and forensic )
services. (Those responsible for forensic
services should not also be responsible
for providing health care to prisoners
and detainees, as is presently the case.)
In other words, health professionals
working in these environments must be
employed by, report to and be
professionally accountable to the
Department of Health.

Hedlth care services in prisons

| g4 The Commission recommends that:

The role, responsibilities and obligations
of individuals responsible for the health
care of prisoners and detainees, both in
prisons and police cells, be clearly
defined and accepted by all police and
prison staff.

~ An audit of district surgeons currently

| employed by the Department of Health be

- carried out, to ensure that those who
participated in or colluded with human
rights violations in the past are no longer
in a position to offer treatment to )
detainees and prisoners. (Note: this is not
a recommendation that such people )
should no longer be allowed to practise,
only that they be removed from
situations in which they might be
vulnerable to collusion.)

------------------------------

The medical records of prisoners and

detainees be inaccessible to non-medical
prison staff and/or police, unless the
health professional in charge deems such

access to be in the interests of the patient.

Medical examinations of prisoners and
detainees take place in private, unless
the patient or the health professional
performing the examination requests
otherwise.

Regular independent reviews of health
care in prisons and other places of
incarceration, military installations and
mental institutions be conducted.

An independent line of authority be
established to advise, guide and support
district surgeons and other prison health
care personnel facing controversial
ethical decisions.

Compulsory refresher courses for prison
health care workers focus on ethics,
mental health issues, human rights and
the specific health needs of prisoners.

The format of documentation completed
by health professionals providing health

+ care for prisoners and detainees
specifically include sections on
allegations of torture or abuse, evidence
of such abuse and how the allegations are
being investigated. All allegations of
abuse must be reported to an
independent monitoring body. Failure to
report abuse should be a disciplinary
offence.

Medico-legal services

85 The Commission recommends that:

There be uniform standards of training
for all staff required to perform post
mortems or other forensic examinations.

Custodial care and forensic services be
separated. To prevent a conflict of
interests, professionals who provide
health care to prisoners and to others
incarcerated or detained should not have
forensic responsibility.

The legislation governing forensic

Topage 5

-----------

0 .....
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psychiatry be revised, the secrecy clause
related to forensic psychiatry be lifted,
and forensic psychiatry services be
reviewed.

The state fund an independent forensic
service for the use of the family of
anyone who dies in custody. The families
be informed of their right to have an
independent forensic pathologist present
at a post mortem.

There be regular independent audits of
the police mortuaries and forensic
pathology laboratories. Police
mortuaries and forensic laboratories be
adequately equipped. The absence of
X-ray facilities, for instance, in the
majority of mortuaries is noted with
concern.

Mental health

86 The Commission recommends that:

Mental Health be given priority as a
national concern and be brought into the
primary health care system.

Mental health services be accessible to
all South Africans, with particular
emphasis on the rural areas.

The focus of mental health services be
shifted from the almost exclusively one-
on-one therapy model, to become
community based. Different care and
therapy modalities be explored and
instituted, particularly traditional and
indigenous modes of treatment.
Community counsellors and family
members be involved in care provision.
Service users must be included in
decisions about service provision.

The quality and type of care provided in
mental institutions be monitored by an
independent body.

Psychometric tests which are culturally
appropriate in all aspects be developed
and appropriately applied.

Appropriate models for trauma
counselling in the South African context
be developed and implemented.

Mental health issues be taken into
consideration by all appropriate
ministries, for example Housing,
Correctional Services, Education, and
Safety and Security, in their planning
processes.

Mental health services have a
developmental focus.

There be increased research into the
consequences of trauma related to the
experience of violence. The growing
body of research on post-traumatic stress
disorder (PTSD) needs to be more widely
shared and practically applied in social
settings. Knowledge and awareness of
PTSD should be encouraged in
institutions, communities and the
family.

The organised medical profession

87 The Commission recommends that:

The statutory councils governing the
health professions be proactive in
promoting human rights.

The statutory councils be given a
proactive capacity to investigate
unethical/unprofessional conduct,
without having to depend on the
submission of a formal complaint,

The compesition of the councils
represent society in terms of gender, race
etc. and that the councils include
community representatives and members
of other professions. This will ensure
that the system of self-regulation, which
has failed so obviously in the past, is not
perpetuated. The appointment of council
members should be a transparent process
which ensures the political independence
of the councils.

----------------

........
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The disciplinary “arms” of the councils
be bodies whose members have a core of
appropriate knowledge and experience;
disciplinary measures and sanctions be
implemented in a consistent, fair
manner; the full councils have the
power to review outcomes of
disciplinary enquiries and the
sanction(s) imposed.

Political and functional autonomy and
independence of statutory counciis be
entrenched.

The councils ensure that no legislation or
policies violate the rights or dignity of
patients, clients or health care
professionals.

Health care professionals who oppose or
draw attention to human rights ™ uses
be actively supported and protecied by
statutory councils and professional
organisations.

Checks and balances for state-run
organisations
88 The Commission recommends that:

A body on health and human rights be
established, consisting of health care
professionals, human rights experts,
consumer representatives and legal
experts. This body could be appropriately
located within the Human Rights
Commission. It should be independent of
government, professional organisations

and statutory councils, but would
v

| obviously work in co-operation with
! these.

‘ This body be responsible, amongst other
! things, for:

@ implementing health sector-related
recommendations adopted by
Parliament as a result of this
Commission’s report;

B monitoring institutional health care;

M advising on curricula in health and
human rights education;

B receiving and dealing with reports
and complaints about human rights
abuses in the health professions;

M creating the position of and
overseeing the work of a “medical public
protector” or ombudsperson;

W implementing an enquiry into the
legal, ethical and professional position of
health personnel in the military, and
developing clear guidelines to avoid
conflict between Military Law and
professional ethics.

This body have a mechanism to allow
for ongoing confidential reporting of
human rights abuses by health
professionals.

Service users

89 The Commission recommends that:

Current efforts to create a Patients’
Rights Charter be encouraged. The
Department of Health, statutory councils
and professional organisations be
required to engage in ongoing
programmes to inform users of health
services of their rights and of ways in
which complaints can be lodged.

State health organisations
(Department of Health and South
African Medical Services)

90 The Commission recommends that:

The disparities in health care resource
allocation be redressed, with a special
focus on the disparities between the

| urban areas and townships, as well as
between urban and rural areas. This
could be accomplished through a once-off
tax, or slowly over time. :

All employees of state-run institutions be
made aware of their duties, obligations
and rights.

i Health care professionals exercise the
privilege and responsibility of having

. { final authority regarding decisions

affecting the health of patients. This is
particularly important in situations
| where the patient is incarcerated.

\
\

I

TREFWOORDE
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The SANDF provide appr;)pﬂt;te mental MEDIA
i ose i
:3;::1{;1 gﬁﬁg&tﬁs 2;: SADF 83 State restrictions on the freedom of the TREFWOORDE
actions or participation in them. media played an important role in facilitat-
Similarly, services are needed for those ing gross violations of human rights during . .
who participated in and suffered the the period covered by the Commission’s man-
results of other state-sponsored or Sate. V&I/hlle these rc?:s]trtl'ctlor;f1 were rll';)gthin
h & A 1emselves a gross vielation of human rights T g
liberation movement violence. as defined in the Act, they denied South
it licies Africans the right to a free flow of informa-
fhna:l gmgiﬁg:::ﬂve e tion. and ideas, and crea_ted conditions con- 2 iiiincevssaas .
B doctor-patient confidentiality ducive to the perpetration of gross human
B clinical independence rights violations by a range of forces. Laws
m institutional independence and restrictions controllm_g the media creat- et rsaeenes .
m patient advocacy ed _an_atmosphere conducive to self-censor-
ship in the white-controlled media. As a 3
Research and publications - 7
91 The Commission recommends that: e cee
The professional bodies, statutory result, most journalists failed to delve thor-
councils, and the Health and Human oughly enough into allegations that gross a4 ..... i
Rights body (referred to above) monitor violations of human rights were occurring,
research practices, especially among or to speak out strongly enough when
vulnerable populations whose members evidence was uncovered. .. e
may be unaware of their rights.
® I |.
There be a prohibition against research I'egl B e,
into scientific methods of interrogation 94 The Commission thus recommends
and torture. that:
‘South Africa adhere rigorously to all the There be less legislation controlling the
stipulations of the International media, rather than more.
Conventions on Chemical and Biological 6 ......... o b b
Weapons, particularly those pertaining Section 205 of the Criminal Procedure
to research and development. Act, which compels the revelation of
sources, be repealed. This is in line with I .
The South African Medical Journal the code of conduct of the International
(SAMJ) have editorial independence Federation of Journalists, which stresses
from any interest group such as the state, that the journalist should observe 7 R R I
the Medical Association of South Africa professional secrecy on sources of
(MASA) etc. information obtained in confidence.
N There maybeaneedtodeviseanew ------------- .o
The editorial board of the SAMJ be formulation, which would assure the
broadly representative and include media’s right to protect a source and its 8
community representatives. integrity, as well as the state’sneedfor | | """ttt
information, for instance when state
92 Responsibility for develeping and security is threatened. e
implementing these recommendations, and
for monitoring their implementation, rests A thorough review of all laws be
primarily with: undertaken with a view to reducing § cosinssunmsswue .
a) The Department of Health - national and restrictions on the free flow of
provincial; information, on freedom of expression
b) The statutory councils; and on diversity of opinion. Thereshould | | .............. .
¢) Professional organisations; be no interference from government in
d) The SANDF; editorial matters.
) Health science faculties; 10 csuss § 6EEEE RN S
f) The Human Rights Commission;
g) NGOs involved in health.
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Recruitment of agents among, or
payments for information from, the
ranks of journalists and other media
workers by any state intelligence or
security agencies be prohibited by law.

Independence

95 The Commission recommends that:

The independence of the South African
Broadcasting Corporation, from both
government and commercial pressures,
be established and retained.

The independenée of the Independent
Broadcasting Authority from
government be maintained.

Alternative media
9 The Commission recommends that: ,

The state promote a multiplicity of media
voices in society by establishinga -
legislative environment and state
subsidies to encourage the growth of
‘grassroots publications and local
broadcasting stations.

The established press play a leading role
in helping to encourage a variety of
media sources by, for instance, funding
and resourcing alternative publications.
Community publications should be
developed along the lines of local,
proven grassroots models like
Grassroots, South and Saamstaan.
Models from other countries such as
Zimbabwe and Papua New Guinea
should also be explored.

Media self-regulation

97 The Commission recommends that:

The established press take steps to widen
the diversity of opinions and information
published in its newspapers by
establishing local editorial advisory
boards for its newspapers and by

| negotiating editorial charters with its

journalists.

The print media and broadcasters
introduce a condition of employment in
the contracts of journalists and other
media workers making it a dismissible
offence to take payment from any state
intelligence or security agency in
exchange for information.

Journalists’ organisations and editors
debate the degree to which it is
permissible for journalists, in the course
of news gathering, to have contacts and
share information with operatives of
state intelligence or security agencies. (It
is recommended that, at the very least,
such contacts for newsgathering
purposes ought to be declared in writing
to editors.)

Media employers require journalists to
declare past receipt of payments from
state intelligence or security agencies,
and remove such journalists from
covering the activities of these or similar
agencies in the future. '

Labour and employment issves

98 The Commission recommends that:

Media employers intensify programmes
of affirmative action and the
empowerment of women and black media
workers within the media, with the
objective of ensuring that more, better-
skilled and qualified black people are
employed in all newsrooms and that
there is a proper gender balance at all
levels, managerial and professional.

The different media unions strive for a
unified strategy and approach towards
the media industry.

99 Responsibility for developing and
implementing these recommendations, and
for monitoring their implementation, rests
primarily with:

a) The Department of Posts and
Telecommunications;

b) The South African Broadcasting
Corporation;

¢) The Independent Broadcasting
Authority (IBA);

LT L8
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d) Publishing houses: Independent 1
Newspapers, NasPers, TML; 1

¢) The Newspaper Press Union;

f) Trade unions: The South African Union
of Journalists, The Union of Black
Journalists;

) NGOs.

ARCHIVING COMMISSION
MATERIAL AND PUBLIC ACCESS

100 One of the key aspects of the Commis-
sion’s work has been its commitment to trans-
parency and public scrutiny. Its records,
which are in the form of documents, video
;and audio tapes, pictures and photographs as
well as a computerised database, are a nation-
al asset which must be both protected and
made accessible.

101 Sections 11(2) and 13(2)(a), of the
Archives Act stipulate that no public record
may be disposed of (transferred from one
office to another, erased, destroyed or dis-
posed of in any other manner) without the
written authorisation of the national
archivist.

102 The Archives Act further requires
that public records with enduring value
must be transferred into the custody of the
archives only when they have been in exis-
tence for 20 years. The national archivist is,
however, empowered to identify records
which should be transferred to the National
Archives sooner, after consultation with
the head of the governmental body
concerned.

, 103 The Commission thus recommends
“that:

All Commission records be transferred
to the National Archives when the
codicil to the final report is made public.

All Commission records be accessible to
‘the public, unless compelling reasons
exist for denying such access, bearing in
mind that the individual’s rights to
privacy, confidentiality and related
matters must be respected. In this
regard, particular attention needs to be
given to the release or withholding of
details of human rights violations
statements in cases where individuals
feel their safety is prejudiced.

Victim§ have the right of access to their

own files, regardless of whether these are
publicly available or not. Victims should
be provided with a copy of their file if
they so wish.

To facilitate the above, the Department
of Justice provide public notice of the
intent to transfer the records of the
Commission to the National Archives.
The notice should include a statement
about the basic access provisions for the
records.

The following guidelines be used to
determine access to Commission records
in the National Archives:

B Because Commission records are less
than 20 years old, access to these records
be determined by the National Archivist
i: terms of section 12(1) of the Archives

ct.

M In the case of record categories
identified as requiring protection, the
National Archivist refer requests for
access to the Department of Justice. In
the case of all other record categories, a
policy of unrestricted public access
should be applied.

#l The following information, which is
already in the public domain, be made
available as soon as practically possible
to the public: transcripts of hearings;
reasons for amnesty decisions; public
statements issued by the Commission; all
other material already available to the
public on the Commission’s Internet
website (www.truth.org.za).

B The National Archives take over the
Commission’s Internet website, continue
to make existing material - including
the report of the Commission — available
to the public, locally and
internationally, on the website, and
expand the website in creative ways
(taking into account the fact that many
Commission records are stored in
computer files).

The government allocate adequate
additional funding to the National
Archives to preserve and maintain the
records of the Commission. To this end,
the National Archives should prepare a
comprehensive budget plan on the costs
of administering the Commission’s
records.

[oy bl dle g
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The government give special support to
the National Archives to facilitate the
creation of decentralised, nation-wide
“centres of memory”, at which members
of the public who do not have personal
access to computers can access details of
the proceedings of the Commission,
including transcripts and sound and
video clips of hearings.

104 Responsibility for developing and
implementing these recommendations, and
for monitoring the implementation thereof,
rests primarily with:

a) The Department of Arts and Culture,
Science and Technology; :
b) The Department of Justice.

DESTRUCTION OF DOCUMENTS

105 Measures must be implemented to pre-
vent the destruction of records which form
part of our history, however unpleasant. Par-
ticularly cynical is the deliberate destruction
of records which may incriminate individu-
als or groups in power. To prevent such
destruction, appropriate legal powers must be
given to the state’s public archives service.
The Archives Act provides the necessary
legislative framework, but requires rigorous
implementation.

L3 o
Legislation ,
106 The Commission thus recommends
that:

The government ensure that future
provincial archival legislation embodies
the features of the national Act.

The government provide the National
Archives with the resources it requires to
implement the Act. The power to inspect
governmental bodies, for instance, is
rendered meaningless if the resources to
exercise this right are not made
available.

The government take steps to ensure that
the National Archives functions as the
auditor of government record-keeping.
_This requires that the National Archives
becomes an independent agency, rather
than remaining a sub-component of a
single government department (presently
the Department of Arts and Culture,
Science and Technology). Consideration
should be given to creating a National
Archives unit in the office of the
President or Deputy President.

The security establishment not be
allowed to bypass the operation of the
Act. While a special status appropriate to
the sensitivity of its records would be
legitimate, it should remain fully subject
to the professional supervision of the
National Archives.

Implementation of legislation

107 The Commission recommends that:

The Ministry of Safety and Security
transfer all surviving Security Branch
records to the National Archives.

The National Intelligence Agency and
South African Secret Service take
appropriate steps to finalise the securing
of all documentation pre-dating 1995 in
their custody, and that such
documentation be subjected to appraisal
by the National Archives.

No state records pertaining to human
rights abuses be destroyed without the
express approval of the National
Archivist, even if other disposal
authorities authorise such action.

The SANDF compile a comprehensive
inventory of all National Security .
Management System (NSMS) records in
its custody, for submission to the
National Archivist.

-----------------
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already in place.)

structures.

Act).

memory).

primarily with:

the SANDF;

The South African government
acknowledge that, in terms of
internationally recognised archival
principles, the extant records of the
South West Africa Territory Force
(currently in the SANDF archives)
properly belong in Namibia and must be
returned to the Namibian government. country.
(Tt must be noted that such an agreement
covering equivalent civilian records is

The transfer to the National Archives of
documentation on the Security

Archives and the appropriate

The security establishment make every
attempt to locate and retrieve documents
removed without authorisation by
operatives of apartheid security

The National Archives be enabled to fill
the gaps in official memory, through the
collection of non-public records and the
promotion of oral history projects (in
terms of section 3(d) of the Archives

The National Archives be given the
necessary resources to take transfer of, ‘
process professionally and make innocent.
available to the public, the records of the
Commission (which in themselves fill
many gaps in South Africa’s social

108 Responsibility for developing and |
implementing these recommendations, and |
for monitoring their implementation, rests

a) The Department of Arts and Culture,
Science and Technology;

b) The Department of Justice;

c) The Department of Defence, particularly

d) The National Intelligence Agency;

) The Department of Safety and Security,
particularly the SAPS;

f) The Department of Foreign Affairs.

and unequivocal apology to:

THE LIBERATION MOVEMENTS

109 The Commission notes that, while the
liberation movements were motivated by a
just cause in the struggle against apartheid,
they nevertheless committed gross violations
of human rights both inside and outside of the

110 The Commission notes further that, in
this conflict, the African National Congress |
was the only party which signed the Geneva
Convention and its protocols regarding the
conduct of national wars of liberation, that it
made a conscious effort to conduct itself |

Legislation Directorate of the within that framework, and that it insti

- s 1t instituted
Department of Justice, security several commissions of enquiry into its
detainees, political prisoners and conduct.
prisoners sentenced to death be 111 The Commission th
negotiated between the National mends that: erefore recom-

The liberation movements issue a clear

B each victim of human rights abuses

in exile;

innocent.

victims of abuses.

The liberation movements seek to
establish the whereabouts and fate of ali
those who went missing in exile, and

M those detained without trial and
those detained, tried and found to be

. The liberation movements withdraw all -
allegations against and publicly clear thq ‘
names of those detained without trial
and those detained, tried and found to be

The liberation movements seek to
reconcile with and reintegrate the

i

|| regularly publish information about

progress in these investigations.

----------------
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INTERNATIONAL HUMAN 0

' RIGHTS
intemational human rights ~ *
instruments

112 The Commission recommends that: , -
South Africa ratify, in particular:
® the International Covenant on Civil ..
and Political Rights (ICCPR) and both its .
protocols; o
M the International Covenant on
Economic, Social and Cultural Rights; ..
M the United Nations Convention

against Torture and Other Cruel, i
Inhuman and Degrading Treatment or

Punishment. 'y

The government engage in an internal .-
review of policy — similar to that which -+
occurred after the ratification of the ¢
Convention on the Elimination of All
Forms of Discrimination Against Womeia‘ ;
(CEDAW) and the attendance of a high--
level government delegation at the 1995' -
United Nations Fourth World Conferénce -
on Women, held in Beijing, China #to' "’
determine whether South African law
and practice conform tointerniftiondl
obligations. e 7
e Lo

Renewed international consideration be -
given to: '

M the way in whlch liberation wars and”
civil wars are conducted,

H the treatment of participantsin |
armed combat in circumstances of war,
civil war, revolutions, insurgency or
guerrilla warfare.

Y
1

S0

ta®

i

L

In this era of international congern for ..
human rights, it is necessary to examine, .
whether it is acceptable for deserters on .

. traitors to be executed, even if they have .
been tried by a tribunal. It must be borpe,
in mind that in many such R
circumstances it is not possible for rgr
tribuinais to compiy with ail the present
international requirements. Minimum , -t
acceptable standards should be devised,~,
governing conditions of detention and 2
fair trials. The Commission found the + .:r
Geneva Convention and its various 25
Protocols to be of great assistance, bat .o
believes there is still more that could beu
added.

appreciation of their solidarity. i g

T

Apologies to neighbouring states

113 The Commission received a number of -
statements from citizens of neighbouring
countries, including Namrbla, alleging that:
they had suffered gross v101at1.olns of their"
human rights as a result of actions of repte-*
sentatives of the previous South Affican gov!
ernment. The Commission, lackiiVg. the-
resources and time to address such cliinid”
has not made findings on such violations, Titw!
is it recommending that reparations be pdfd
to the victims. However, the Commlssmﬁ‘
recommends that: o
The suffering of such persons be e
considered in government-to-government
negotiations. ,
A public apology be made to the people of
our neighbouring countries for past ‘
violations. o

) 1
Immediate and appropriate symbolic ,(
reparations be considered, in the form of,
statues or monuments, scholarships or ., .
other forms of recognition,
demonstrating South African citizens’ .7
empathy with the suffering of the citizens
of our neighbouring states and e

' Prosecutions for apartheidasa

aime against humanity
114 The definition of apartheid as a crlme
against humanity has given rise to a conce:
that persons who are seen to have been
responsible for apartheid policies and pra(g-_,
tices might become liable to international
prosecutions. The Commission believes that
international recognition should be glven to
the fact that the Promotion of National Umty‘
and Reconciliation Act, and the processes ‘of '
this Commission itself, have sought to de;;\ln
appropriately with the matter of responmb;lL G
ty for such policies.

i)

™
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CONCLUSION

115 This chapter concludes where it begafk.
Reconciliation is a process which is never*i:
ending, is costly and often painful. For this
process to develop, it is imperative tht!
democracy and a human rights culture B
consolidated. Reconciliation is centred on thé~
call for a more decent, more caring and moré™
just society. It is up to each individual tgQ

respond by committing ourselves to concrefe’
ways of easing the burden of the oppress 1 “‘

| and empowering the poor to play their rigl‘gtg‘;l

ful part as citizens of South Africa. e
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